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Part  I. 


Representing  the  Mentally  Impaired  Defendant 

In  the  1950*s,  the  number  of  patients  in  Massachusetts'  men- 
tal health  facilities  exceeded  23,000.  Today,  owing  both  to 
advances  in  psychiatric  treatment  and  a  progressive  policy  of 
deinstitutionalization,  our  state  hospitals  house  only  about 
2,000  patients.  One  consequence  of  this  development  has 
been  a  dramatic  increase  in  the  number  of  mentally  handi- 
capped citizens  who  become  involved  in  the  judicial  system  — 
as  witnesses,  civil  litigants,  and  criminal  defendants.  This 
note,  the  first  of  several  Advisor  articles  on  the  interrelation- 
ship between  the  mental  health  and  criminal  justice  systems, 
will  discuss  the  concepts  of  competency  to  stand  trial  and 
criminal  responsibility.  Subsequent  articles  will  examine  the 
observational  and  'aid-in-sentencing'  commitment  procedures 
provided  for  in  M.G.L.  c.  123,  §  15,  and  the  so-called  'crimi- 
nal* commitment  process  under  §§16  and  18. 

Competency  to  Stand  Trial 

It  is  settled  law  that  the  test  of  competency  to  stand  trial  is 
"whether  (the  defendant)  has  sufficient  present  ability  to  con- 
sult with  his  lawyer  with  a  reasonable  degree  of  rational  under- 
standing and  whether  he  has  a  rational  as  well  as  factual 
understanding  of  the  proceedings  against  him*'.  Dusky  v. 
C/.S.,  362  U.S.  402;  Commonwealth  v.  Vailesy  275  N.E.2d  893 
( 1971) .  The  conviction  and  sentencing  of  a  mentally  incompe- 
tent defendant  would  offend  our  most  basic  notions  of  funda- 
mental fairness  and  due  process. 

When  a  mentally  handicapped  person  is  arrested  he  may  or 
may  not  be  competent  to  understand  and  waive  his  Miranda 
rights.  Commonwealth  v.  Daniels,  321  N.E.2d  822  (1975). 
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Consequently,  the  admissibility  of  a  confession  or  of  other 
statements  made  by  a  mentally  impaired  defendant  following 
arrest  is  subject  to  challenge  if  and  when  he  is  tried.  Similarly, 
the  defendant's  competency,  at  arraignment,  to  understand 
the  charges  brought  against  him,  Pate  v.  Robinson,  383  U.S. 
375  (1966);  to  enter  a  plea,  U.S.  v.  Masthers,  539  F.2d  721 
(D.C.  Cir.  1976);  or  to  waive  his  right  to  a  jury  trial,  West- 
brook  v.  Arizona,  384  U.S.  150  (1966)  may  be  questioned.  In- 
deed, although  a  defendant's  competency  to  stand  trial  is  pre- 
sumed, unless  the  issue  is  raised  by  either  party  or  the  court, 
Commonwealth  v.  Hill,  375  N.E.2d  1168  (1978),  his  mental 
condition  is  significant  at  every  stage  of  the  criminal  proceed- 
ings, and  his  competency  to  meaningfully  participate  is  "fun- 
damental to  an  adversary  system  of  justice."  Drope  v.  Mis- 
souri, 420  U.S.  162  (1975). 

When  there  is  any  doubt  regarding  the  defendant's  compe- 
tency to  stand  trial,  the  judge  must  commence  a  full  hearing 
on  the  issue  on  his  own  motion.  Pate,  supra;  c.  123,  §  15(d); 
Standards  of  Judicial  Practice:  Civil  Commitment  4:00.  A 
finding  of  incompetency  to  stand  trial  requires  proof  by  a  pre- 
ponderance of  the  evidence.  Note  that  competency  to  stand 
trial  should  be  distinguished  from  both  general  legal  compe- 
tency (c.f.  c.  201,  §§  6,  6A,  and  14),  and  from  competency  to 
be  a  party  or  witness  before  the  court  (c.f.  c.  123,  §  19). 

Criminal  Responsibility 

Just  as  the  defendant's  competency  to  stand  trial  is  essential 
to  the  due  process  of  law,  his  appreciation  of  the  wrongfulness 
of  the  alleged  criminal  conduct,  and  his  ability  to  control  his 
own  behavior  are  relevant  considerations  when  the  govern- 
ment seeks  to  obtain  his  conviction  and  punishment.  Massa- 
chusetts excuses  conduct  that  is  otherwise  criminal  if: 


3 


"at  the  time  of  such  conduct,  as  a  result  of  mental  disease 
or  mental  defect  (the  defendant)  lacked  the  substantial 
capacity  either  to  appreciate  the  criminality  (wrongful- 
ness) of  his  conduct  or  to  conform  his  conduct  to  the  re- 
quirements of  the  law." 

Commonwealth  v.  McHoul,  226  N.E.2d  556  (1967), 
adopting  401  of  the  American  Law  Institute's  Model 
Penal  Code.  (Note  that  this  test  is  in  the  disjunctive.) 

A  lack  of  criminal  responsibility  by  reason  of  mental  disease 
or  defect  cannot  be  established  by  showing  that  the  defendant 
was  voluntarily  intoxicated  at  the  time  of  the  alleged  offense, 
even  if  he  suffers  from  alcoholism  or  drug  dependency.  Com- 
monwealth v.  Sheehan,  370  N.E.2d  1021.  An  undated  Supe- 
rior Court  opinion  by  Judge  John  Paul  Sullivan  has  held  that 
the  insanity  defense  is  likewise  unavailable  to  one  who  volun- 
tarily declines  to  take  anti-psychotic  medication,  thereby 
knowingly  precipitating  violent  behavior.  Commonwealth  v. 
Hemboldt,  (Norfolk  Criminal  #7681 1) .  The  Supreme  Judicial 
Court  has  not  addressed  the  issue  raised  in  Hemboldt.  Volun- 
tary intoxication  may  be  considered  in  determining  whether 
the  defendant  was  capable  of  deliberate  premeditation.  Com- 
monwealth v.  Costa,  274  N.E.2d  802  (1971).  Similarly,  al- 
though the  Supreme  Judicial  Court  has  been  reluctant  to 
establish  a  "diminished  capacity*'  rule  in  Massachusetts,  the 
defendant's  mental  illness  is  relevant  on  the  issue  of  deliberate 
premeditation,  even  where  his  insanity  does  not  provide  a  full 
defense.  Thus  the  defendant  must  be  found  either  fully  crimi- 
nally responsible  or  not  criminally  responsible,  but  his  impair- 
ment may  dictate  the  crime  (or  degree  of  murder)  he  can  be 
held  to  have  committed.  Commonwealth  v.  Gould,  405 
N.E.2d  927. 

The  court  may  raise  the  issue  of  the  defendant's  criminal 
responsibility  on  its  own  motion.   Commonwealth  v.  Silva, 
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359  N.E.2d  942  (1977),  or  it  may  be  interposed  by  the  defend- 
ant as  an  affirmative  defense,  so  long  as  he  complies  with  the 
requirements  of  Rule  14(b)(2)(a)  of  the  Massachusetts  Rules  of 
Criminal  Procedure.  Once  the  issue  is  joined,  the  Common- 
wealth has  the  burden  of  proving,  beyond  a  reasonable  doubt, 
that  the  defendant  is  criminally  responsible.  Commonwealth 
v.  Mutina,  323  N.E.2d  294  (1975).  The  government  may  rely 
on  a  "presumption  of  sanity"  to  meet  this  burden  unless  and 
until  the  question  of  the  defendant's  criminal  responsibility  is 
raised.  Commonwealth  v.  Kostka,  350  N.E.2d  444  (1976).  If 
he  has  not  otherwise  raised  the  defense  or  requested  a  charge 
instructing  the  jury  to  consider  his  criminal  responsibility,  the 
defendant  may  be  unable  to  reverse  his  conviction  on  this 
ground,  even  given  the  Supreme  Judicial  Court's  broad  appel- 
late latitude  (in  capital  cases)  under  M.G.L.  c.  278,  §  33E. 
Commonwealth  v.  Laliberty,  366  N.E.2d  736  (1977). 

Whereas  the  judge  necessarily  makes  the  final  determina- 
tion of  the  defendant's  competency  to  stand  trial,  criminal  re- 
sponsibility, when  properly  raised,  is  an  issue  for  the  jury.  In 
all  trials  and  re-trials  subsequent  to  February  11,  1975,  in 
which  the  insanity  defense  is  properly  raised,  the  defendant  is 
entitled,  upon  timely  request,  to  a  jury  instruction  regarding 
the  consequences  of  a  verdict  of  not  guilty  by  reason  of  mental 
illness.  Absent  an  objection  by  the  defendant,  the  jury  can  re- 
quest this  instruction  also.  Commonwealth  v.  Mutina,  supra. 

Whether  or  not  to  seek  a  determination  of  the  defendant's 
competency  to  stand  trial  or  criminal  responsibility  is  a  deci- 
sion that  defense  counsel,  in  consultation  with  his  client, 
should  make  only  after  carefully  weighing  the  advantages  and 
disadvantages  involved.  As  the  subsequent  articles  in  this 
series  will  describe,  the  observational  commitment  process  it- 
self can  result  in  the  incarceration  of  an  untried  defendant  for 
an  extended  period.  (A  flagrant  abuse  of  the  process  by  the 
court  or  prosecution  is  its  invocation  solely  for  punitive  or  'pre- 
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vention  detention*  purposes,  when  no  criminal  trial  is  even 
contemplated  given  the  minor  crime  with  which  the  defendant 
is  charged.  Such  abuse  of  the  criminal  process  can,  and  should, 
be  aggressively  opposed  by  defense  counsel.)  If  the  insanity 
defense  is  raised,  the  defendant  must  waive  his  right  against 
self-incrimination  and  submit  to  a  psychiatric  examination. 
Blaisdell  v.  Commonwealth,  364  N.E.2d  191  (1977).  Finally 
and  most  importantly,  many  incompetent  defendants  and  ac- 
quittees  by  reason  of  mental  illness  are  subsequently  commit- 
ted, and  often  re-committed  repeatedly,  to  state  hospitals  that 
may  be  no  more  habitable  than  prisons. 

Part  II. 

Representing  the  Mentally  Impaired  Defendant 

The  first  installment  (Advisor,  March,  1982)  in  this  series  of 
articles  defined  the  concepts  of  competency  to  stand  trial  and 
criminal  responsibility.  This  note  will  discuss  the  procedural 
mechanics  of  the  forensic  examination/observational  commit- 
ment process  provided  for  in  M.G.L.  c.  123,  §  15.  It  will  be 
apparent  that  the  avoidance  of  inappropriate  invocations  of 
the  statute,  and  the  protection  of  the  defendant's  substantive 
and  procedural  rights  throughout  this  process  depend  on  the 
early  intervention,  and  aggressive  continued  involvement,  of 
defense  counsel. 

Preliminary  Forensic  Examination 

Massachusetts  General  Laws  c.  123,  §  15(a)  allows  the  judge 
presiding  over  a  criminal  case  to  order  the  psychiatric  exami- 
nation of  a  defendant  whose  competency  to  stand  trial  or 
criminal  responsibility  he  has  reason  to  doubt.  Since  the  judge 
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may  only  make  such  an  order  after  a  complaint  has  issued  or 
an  indictment  has  been  returned,  and  because  a  loss  of  liberty 
is  involved,  (c.f.  Commonwealth  v.  Cavanaugh,  and  cases 
cited  at  353  N.E.2d  735),  counsel  for  the  defendant  (court- 
appointed  where  appropriate)  must  have  an  opportunity  to  be 
heard  on  the  necessity  for,  and  terms  of,  any  §  15(a)  examina- 
tion. For  purposes  of  this  hearing  —  which  usually  occurs  at, 
or  shortly  after,  arraignment  —  counsel  should  bear  in  mind 
that: 

1)  the  alleged  presence  of  mental  illness  or  retardation  raises 
no  presumption  of  incompetency  to  stand  trial  or  lack  of  crimi- 
nal responsibility; 

2)  the  issuance  of  a  criminal  complaint  (especially  where  a 
relatively  minor  crime  is  charged)  may  be  perceived  by  the 
complainant,  prosecutor,  and  Court,  from  the  outset,  as  a  way 
of  forcing  the  defendant  into  the  mental  health  treatment  sys- 
tem by  the  'back  door,*  rather  than  as  a  means  of  redressing 
criminal  conduct; 

3)  the  §  15(a)  examination  often  leads  to  an  observational 
commitment  which  may  be  sought  as  an  end  in  itself,  as  a 
means  of  effectuating  pre-trial  'preventive  detention,*  or  as  a 
preliminary  step  toward  a  criminal  commitment  under  §  16; 

4)  pursuant  to  M.G.L.  c.  123,  §  17(c),  the  defendant  should 
be  considered  for  release  on  bail  or  personal  recognizance,  de- 
spite the  necessity  for  a  forensic  examination;  and 

5)  counsel's  representation  to  the  Court  that  she  believes  her 
client  is  able  to  communicate  effectively  with  her,  and  suffi- 
ciently understands  the  criminal  proceedings,  is  clearly  rele- 
vant on  the  issue  of  competency  to  stand  trial. 

Where  competency  is  not  at  issue,  but  the  question  of  crimi- 
nal responsibility  is  raised  by  the  Court,  (a  possibility  not  pre- 
cluded by  §  15(a)),  counsel  representing  a  defendant  charged 
with  a  minor  offense  should  consider,  with  her  client's  consent, 
a  refusal  to  interpose  an  insanity  defense,  and  the  corresponding 
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assertion  of  a  right  to  defend  on  the  merits.  (Note  that  the  op- 
portunity to  offer  substantive  evidence  of  innocence  provided 
in  c.  123,  §  17(b)  is  available  only  to  defendants  who  have 
been  found  incompetent  to  stand  trial.)  Although  Rule  12(a)(2) 
of  the  Massachusetts  Rules  of  Criminal  Procedure  indicates 
that  a  judge  may  refuse  to  accept  a  plea  of  guilty  or  of  nolo 
contendere,  his  acceptance  of  a  plea  of  not  guilty  is  not  discre- 
tionary or  subject  to  a  hearing  under  Mass.R.Crim.P.  12(c)(5). 
Where  the  Court  raises  the  issue  of  criminal  responsibility,  the 
defendant  can  refuse  to  submit  to  a  psychiatric  examination, 
forcing  the  Commonwealth  to  prove  his  lack  of  criminal  re- 
sponsibility by  the  introduction  of  extrinsic  evidence.  (Such  a 
defense  strategy  may  not  be  as  anomalous  as  it  seems  when  one 
considers  that  c.  123,  §  16(b)  allows  the  District  Attorney  to 
petition  for  the  six-month  commitment  of  a  defendant  who  has 
been  found  not  guilty  by  reason  of  mental  illness  —  even 
where  conviction  of  the  crime  charged  carries  a  maximum 
90-day  sentence.  The  Supreme  Judicial  Court  has  not  consid- 
ered this  issue.) 

When  the  judge  orders  a  defendant  examined  under  §  15(a) 
as  to  both  his  competency  to  stand  trial  and  his  criminal  re- 
sponsibility, and  the  physician  concludes  that  the  defendant  is 
not  competent  to  stand  trial,  the  examination  should  go  no 
further.  This  is  because  the  defendant  enjoys  a  privilege 
against  self-incrimination  which  is  implicated  in  the  context  of 
a  criminal  responsibility  examination  and  which,  in  the  case  of 
an  incompetent  defendant,  cannot  be  validly  waived.  (C.f. 
M.G.L.  c.  233,  §  20B;  Commonwealth  v.  Lamb,  360  N.E.2d 
307;  Blaisdell  v.  Commonwealth,  364  N.E.2d  191;  District 
Court  Standards  of  Judicial  Practice:  Civil  Commitment 
§  3.03,  hereinafter  Standards.)  In  this  situation,  the  Court 
should  immediately  commence  the  competency  hearing  de- 
scribed in  §  15(d),  and,  upon  a  finding  that  the  defendant  is 
incompetent  to  stand  trial,  either  stay  or  dismiss  the  criminal 
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proceedings.  Should  the  Court,  after  the  §  15(d)  hearing,  dis- 
agree with  the  forensic  psychiatrist's  conclusion  of  incompe- 
tency, it  may  proceed  to  order  the  defendant  examined  as  to 
his  criminal  responsibility.  (Whereupon  the  defendant  may 
exercise  his  privilege  against  self-incrimination.) 

At  the  conclusion  of  the  §  15(a)  examination,  the  psychia- 
trist must  submit  a  written,  signed  report  to  the  Court,  includ- 
ing his  clinical  findings  bearing  on  the  issue  of  competency  to 
stand  trial,  or  both  competency  and  criminal  responsibility 
(see  discussion  above).  Section  15(c)  also  requires  the  psychia- 
trist to  render  his  opinion  as  to  the  defendant's  need  for  mental 
health  treatment.  Any  disclosures  made  by  the  patient  upon 
which  the  doctor  bases  this  latter  opinion  would,  like  those 
upon  which  he  bases  his  opinion  regarding  criminal  responsi- 
bility, be  inadmissible  in  a  subsequent  commitment  proceed- 
ing absent  a  valid,  and  specific,  waiver  of  the  privilege  by  the 
defendant. 

Section  15(a),  and  the  corresponding  Standards,  §  4.00, 
specify  that,  whenever  practicable,  the  preliminary  forensic 
examination  is  to  be  conducted  at  the  court  house  or  other 
place  of  detention.  Where  the  Superior  or  District  Court  in- 
volved has  a  Court  Clinic,  the  defendant  will  be  examined  by 
a  clinic  psychiatrist;  otherwise  the  Court  should  obtain  the 
services  of  a  local  forensic  psychiatrist.  In  either  case,  the  ex- 
amining doctor  must  be  a  "qualified  physician,"  as  defined  in 
104  Code  of  Massachusetts  Regulations  3.07(6).  The  Depart- 
ment of  Mental  Health,  Division  of  Legal  Medicine,  offers  a 
training  course  in  forensic  psychiatry,  and  maintains  the  ac- 
tive roster  of  "qualified  physicians." 

Observational  Commitment 

After  the  §  15(a)  examination  has  been  completed,  the  judge 
is  empowered,  under  §  15(b),  to  order  the  defendant  commit- 


9 


ted  to  a  mental  health  facility  (or  to  Bridgewater  if  the  defend- 
ant is  male  and  requires  strict  security)  for  a  period  not  to  ex- 
ceed twenty  days.  Such  a  commitment  is  improper  unless  the 
Court  has  reason  to  believe  that  the  defendant's  competency  or 
criminal  responsibility  cannot  be  determined  without  further 
examination. 

Bridgewater  State  Hospital  is  the  only  maximum  security 
psychiatric  facility  in  the  Commonwealth.  A  man  should  only 
be  sent  there  if  he  cannot  be  properly  assessed  in  a  less  secure 
facility  and  if  the  following  guidelines  are  met: 

1.  The  man  is  charged  with  a  major  felony  (murder,  rape, 
arson,  assault  with  intent  to  murder)  and  a  qualified  psychia- 
trist believes  an  inpatient  evaluation  is  required. 

2.  If  the  man  is  not  charged  with  a  major  felony  there 
should  be  evidence  of  an  acute  risk  of  assaultive,  homicidal  be- 
havior that  would  justify  sending  the  person  to  a  hospital  with 
"strict  security."  For  a  detailed  discussion  of  these  guidelines 
see  paragraph  13  Guidelines  for  G.L.  c.  123 ,  §  15B  Commit- 
ments, the  District  Court  Department  Bulletin  No.  6-80,  De- 
cember 8,  1980. 

Although  §  15(b)  fails  to  explicitly  provide  for  them,  the  ap- 
pearance of  counsel  and  a  full  hearing  should  be  considered 
constitutionally  required  before  any  observational  commit- 
ment can  be  ordered.  Here  an  even  greater  loss  of  liberty  is 
suffered  than  during  a  §  15(a)  examination,  and  the  need  for 
representation  is  even  more  crucial.  If  requested  by  the  de- 
fendant or  his  counsel,  a  hearing  is  strongly  favored  by  §  4.01 
of  the  Standards.  Moreover,  Commonwealth  v.  Druken,  254 
N.E.2d  779,  although  decided  prior  to  the  major,  1970,  revi- 
sion of  c.  123,  can  be  cited  for  the  proposition  that  the  same 
procedural  protections  apply  in  both  observational  and  civil 
commitment  proceedings.  Where  competency  alone  is  at 
issue,  counsel  can  challenge  the  legality  of,  and  necessity  for, 
observational  commitment  on  several  grounds,  including: 
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1)  the  failure  to  first  conduct  a  §  15(a)  examination,  as  re- 
quired by  statute; 

2)  the  fact  that  the  §  15(a)  report  is  well-reasoned  and  based 
on  a  comprehensive  competency  examination,  to  which  little 
can  be  added  by  a  second  evaluation; 

3)  the  fact  that  the  commonly-used  McGarry  Competency 
Assessment  Instrument  and  Competency  Screening  Test  can 
usually  be  administered  in  about  one  hour,  so  there  probably  is 
no  need  to  deprive  the  defendant  of  his  liberty  for  twenty 
days,  even  where  an  additional  evaluation  is  believed  impor- 
tant (c.f .  Competency  to  Stand  Trial  and  Mental  Illness,  fina* 
report  to  NIMH,  Crime  and  Delinquency  Monograph  Series, 
Washington,  D.C.  1973);  and 

4)  that  it  is  clearly  inappropriate  to  use  §  15(b)  to  commit  a 
defendant  who  the  Court  believes  is  presently  incompetent  but 
who  may  become  competent  within  twenty  days.  (Where 
otherwise  appropriate,  a  §  16(b)  proceeding  is  the  only  proper 
means  of  committing  an  incompetent  defendant.) 

When  ordered,  a  §  15(b)  commitment  cannot  exceed  twenty 
days,  and  must  be  to  a  public,  rather  than  private,  mental 
health  facility.  A  "qualified  physician"  or  "physicians"  must 
perform  the  evaluation  and  submit  the  forensic  report.  Where 
the  defendant  is  male,  requires  security,  and  is  committed  to 
Bridgewater,  however,  §  15(b),  as  amended  by  c.  571  of  the 
Acts  of  1980,  now  permits  qualified  psychologists  to  conduct 
the  examination.  The  examining  physician  or  psychologist 
must  receive  a  copy  of  the  criminal  complaint  or  indictment 
and  the  report  of  the  physician  who  performed  the  prelimi- 
nary §  15(a)  evaluation. 

Extension  of  §  15(b)  Commitments 

If  he  does  so,  in  writing,  before  the  expiration  of  the  initial 
20-day  commitment,  and  specifies  his  reasons,  the  examining 
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physician  or  psychologist  may  request  that  the  judge  extend 
the  §  15(b)  order.  The  statute,  again,  fails  to  provide  for  a 
hearing,  but  counsel  should  request  one,  and  should  require 
the  examiner  to  provide  a  specific  reason,  other  than  bureau- 
cratic inefficiency,  for  further  depriving  the  defendant  of  his 
liberty  and  right  to  a  speedy  trial.  The  statute  does  not  permit 
the  District  Attorney  to  seek  an  extension,  or  the  Court  to 
order  an  extension  on  its  own  motion.  Unless  he  agrees  to  vol- 
untary care  during  the  pendency  of  the  criminal  proceedings, 
the  total  number  of  days  that  the  defendant  can  be  committed 
pursuant  to  the  original  §  15(b)  order,  and  any  extension,  is 
forty  days.  Nor  is  there  any  reason  why  the  defendant  should 
remain  incarcerated  at  the  facility  once  the  examination  and 
report  are  completed.  The  Standards  §  4.00  indicates  that  the 
Court  should  re-commence  the  criminal  proceedings  within 
3-5  days  of  receiving  the  report. 


Competency  Hearing 

Pursuant  to  §  15(d)  the  usual  course  of  criminal  proceedings 
should  resume  if  the  Court  agrees  with  the  examining  psychia- 
trist or  psychologist  that  the  defendant  is  competent  to  stand 
trial.  (As  described  above,  the  insanity  defense  may  be  raised 
by  the  defendant  for  the  first  time  at  this  juncture.  Moreover, 
the  defendant  cannot  be  prevented  from  introducing  psychiat- 
ric testimony  regarding  his  criminal  responsibility  even  though 
he  refuses  to  submit  to  a  court-ordered  responsibility  examina- 
tion. Blaisdell,  supra  at  202.  Alternatively,  where  independ- 
ent testimony  is  not  available,  or  the  defense  believes  it  is 
unnecessary,  the  defendant  can  voluntarily  submit  to  an  ex- 
amination as  to  both  competency  and  responsibility  in  the  first 
instance,  thereby  obviating  the  necessity  for  the  second  §  15(b) 
observational  commitment  that  is  likely  to  result  where  the 
two  issues  are  determined  separately.  This  latter  strategy  is 
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usually  advisable  only  where  there  is  a  substantial  likelihood 
that  the  defendant  will  be  found  competent  to  stand  trial.) 
Where  there  is  disagreement  as  to  the  defendant's  competency, 
or  either  party  requests  one,  the  Court  should  commence  a 
competency  hearing.  The  judge  is  not  bound  by  the  examin- 
er's opinion,  nor  precluded  from  finding  the  defendant  incom- 
petent in  the  absence  of  any  expert  opinion  to  that  effect, 
Commonwealth  v.  Vailes,  275  N.E.2d  893.  A  finding  of  in- 
competency, however,  must  be  by  a  preponderance  of  the  evi- 
dence. Counsel  can  presumably  introduce  the  report  and/or 
testimony  of  an  independent  examiner's  competency  evalua- 
tion at  this  hearing,  although  the  Commonwealth  probably 
has  no  obligation,  under  the  terms  of  c.  123,  §  5,  to  pay  for 
these  services.  (The  commitment  of  persons  found  incompe- 
tent to  stand  trial  or  not  criminally  responsible  will  be  addressed 
by  the  final  article  in  this  series.  At  this  point  it  should  be 
noted,  however,  that  counsel  should  resist  any  attempt  by  the 
Court  or  Commonwealth  to  address  the  issues  of  competency 
or  responsibility  and  commitment  in  a  single  hearing.) 


'Aid  in  Sentencing*  Commitment 

Section  15(e)  allows  the  judge  who  desires  assistance  in  sen- 
tencing to  order  the  "psychiatric  or  other  clinical  examina- 
tion" of  the  convicted  person,  even  though  the  latter  was  found 
competent  to  stand  trial  and  criminally  responsible  (if  those 
issues  were  raised).  The  examination  is  for  the  purpose  of  de- 
termining the  person's  mental  status,  and  whether,  given  his 
condition,  he  can  safely  serve  time  in  a  correctional  facility. 
The  section  does  not  require  that  the  examination  be  per- 
formed by  a  "qualified  physician"  or  "qualified  psychologist," 
nor  does  it  specify  where  it  must  take  place.  Counsel  can 
argue  that  this  preliminary  examination  must,  like  the  §  15(a) 
evaluation,  be  performed  at  the  court  house  or  other  place  of 
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detention.  After  the  preliminary  examination,  the  Court  may 
also  order  an  "aid-in-sentencing"  commitment,  for  up  to  forty 
days,  to  a  mental  health  facility  or  to  Bridgewater  (if  the  con- 
victed person  is  male  and  requires  strict  security). 

During  the  period  of  observation,  the  superintendent  or 
medical  director  of  the  facility  can  petition  for  the  defendant's 
further  commitment  (c.f .  c.  123,  §§7  and  8),  recommend  out- 
patient psychiatric  treatment,  or  fail  to  recommend  any  psy- 
chiatric treatment.  (In  the  latter  case,  the  court  will  probably 
impose  the  usual  criminal  sentence.)  The  judge  cannot  file  a 
petition  himself,  or  commit  in  the  absence  of  a  petition.  The 
judge  may  suspend  the  defendant's  sentence,  place  him  on 
probation,  and  make  out-patient  psychiatric  treatment  a  con- 
dition of  his  probation.  This  alternative  would  be  available, 
however,  only  where  a  mental  health  facility  agreed  that  the 
defendant  was  in  need  of  treatment  and  was  prepared  to  pro- 
vide it,  since  the  judge  has  no  authority  to  order  out-patient 
treatment.  Similarly,  judges  have  on  occasion  required  de- 
fendants to  sign  conditional  voluntary  admissions  to  mental 
health  facilities  (c.f.  c.  123,  §  11)  as  a  condition  of  their  proba- 
tion. In  this  situation,  the  defendant  is  often  told  by  the  judge 
that  incarceration  in  a  penal  institution  will  be  ordered  if  the 
defendant  refuses  to  "admit"  himself.  Here,  again,  the  judge 
cannot  require  any  hospital  to  accept  a  defendant  who  its  staff 
believes  does  not  need  treatment.  (Although  the  awareness 
that  by  refusing  admission  the  hospital  is  indirectly  "sentenc- 
ing" the  defendant  to  prison  may  prompt  it  to  admit  persons  it 
would  not  otherwise  admit.)  Moreover,  since  a  conditional 
"voluntary"  admission  under  these  coercive  circumstances  is 
an  involuntary  commitment  in  substance,  if  not  in  form,  it 
may,  if  ever  challenged,  be  held  to  exceed  the  judge's  authority. 

The  statutory  authority  and  procedural  mechanism  for  the 
determination  of  a  defendant's  competency  to  stand  trial, 
criminal  responsibility,  and  appropriateness  for  post-conviction 
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diversion  from  the  penal  to  the  mental  health  system  are  em- 
bodied in  c.  123,  §  15.  Increasingly,  the  filing  of  a  criminal 
complaint  (rather  than  resort  to  the  civil  process  available 
under  c.  123,  §  12)  is  the  first  step  taken  in  an  attempt  to  im- 
pose involuntary  mental  health  treatment.  Counsel  should 
make  every  effort  to  prevent  the  forensic  examination  and  ob- 
servational commitment  process  from  being  used  to  detain,  or 
force  treatment  upon  the  mentally  impaired  client.  Where 
forensic  evaluation  is  appropriately  sought,  counsel  should 
strive  to  safeguard  the  handicapped  client's  right  to  due  proc- 
ess and  a  fair  and  speedy  disposition  of  the  criminal  charges. 

Part  III. 

Representing  the  Mentally  Impaired  Defendant 

The  first  two  articles  in  this  series  examined  the  concepts  of 
competency  to  stand  trial  and  criminal  responsibility  (Advisor, 
March,  1982),  and  observational  commitments  pursuant  to 
M.G.L.  c.  123,  §  15  (Advisor,  June,  1982).  This  third  note 
will  discuss  the  commitment  process  provided  for  in  M.G.L. 
c.  123,  §  16,  the  special  provisions  applicable  to  defendants 
found  incompetent  to  stand  trial  in  c.  123,  §  17,  and  the  stat- 
ute governing  the  commitment  of  prisoners,  c.  123,  §  18. 

Introduction 

Massachusetts  General  Laws  c.  123,  §  16  provides  the  statu- 
tory framework  for  so-called  'criminal  commitments'  —  the 
commitment  of  defendants  found  incompetent  to  stand  trial  or 
acquitted  of  criminal  charges  by  reason  of  mental  illness.  A 
number  of  considerations  unique  to  incompetent  defendants 
are  set  forth  in  c.  123,  §  17.  Section  18  of  the  statute  author- 
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izes  the  observational  transfer  and  commitment  of  prisoners 
awaiting  trial  or  at  any  time  prior  to  the  expiration  of  their 
criminal  sentence.  Although  these  statutes,  like  the  observa- 
tional and  *aid-in-sentencing'  provisions  of  §  15,  may  be  con- 
ceptualized as  representing  different  points  on  a  continuum  at 
which  defendants  are  transferred  from  the  criminal  justice  sys- 
tem to  the  mental  health  system,  distinct  procedural  consider- 
ations apply  to  each  statute,  and  the  terms  of  commitment 
pursuant  to  them  may  differ  significantly.  Moreover,  besides 
the  obvious  abuse  that  occurs  when  a  client  becomes  "lost"  in 
one  system  or  the  other,  counsel  representing  a  respondent  to  a 
'criminal  commitment'  petition  should  be  alert  to,  and  seek  to 
prevent,  violations  of  her  client's  rights  of  equal  protection, 
freedom  from  double  jeopardy,  due  process,  a  speedy  trial, 
and  treatment  in  the  least  restrictive  alternative  placement. 


Preliminary  Observation  and  Examination:  Section  16(a) 

When  a  defendant  is  found  to  be  either  not  competent  to 
stand  trial  or  not  guilty  by  reason  of  mental  illness,  the  court 
having  jurisdiction  over  the  criminal  proceedings  can  order  the 
defendant  hospitalized  at  a  Department  of  Mental  Health 
facility  for  observation/examination.  Hospitalization  at 
Bridgewater  may  only  be  ordered  when  a  male  defendant  re- 
quires strict  security.  The  court-ordered  hospitalization  under 
§  16(a)  can  be  for  up  to  forty  days,  but  the  total  number  of 
days  that  the  defendant  is  hospitalized  under  this  section  and 
§  15(b)  cannot  exceed  fifty  days:  (Example:  Criminal  defend- 
ant is  ordered  hospitalized  for  twenty  days  for  a  determination 
of  competency  to  stand  trial  and  criminal  responsibility  pursu- 
ant to  c.  123,  §  15(b).  The  facility  requests  —  and  the  court 
grants  —  an  extension  of  the  forensic  examination  period  for 
an  additional  twenty  days.  The  examining  physician's  report 
concludes  that  the  defendant  is  competent  to  stand  trial,  but 
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was  not  criminally  responsible  at  the  time  the  offense  took 
place.  Defendant  is  tried  and  found  not  guilty  by  reason  of 
mental  illness.  The  court  orders  the  defendant  hospitalized 
under  §  16(a),  but  the  period  of  hospitalization  can  only  be  for 
ten  days,  or  a  total,  under  §§  15(b)  and  16(a)  of  fifty  days. 
Note  that,  unlike  the  statutory  schemes  of  some  states,  obser- 
vational commitment  under  §  16  is  not  mandatory. 

'Criminal  Commitment'  Proceedings:  Section  16(b) 

During  the  period  of  observation  described  in  §  16(a),  or 
within  sixty  days  after  a  person  is  found  not  criminally  respon- 
sible, the  District  Attorney,  the  superintendent  of  a  Depart- 
ment of  Mental  Health  (DMH)  facility,  or  the  medical  direc- 
tor of  the  Bridgewater  State  Hospital  may  petition  the  court 
which  has  jurisdiction  of  the  criminal  case  for  the  commitment 
of  the  defendant  to  a  DMH  facility  or  to  Bridgewater.  (Note 
that  this  language  does  not  foreclose  the  possibility  that  a 
§  16(b)  commitment  petition  may  be  filed  in  the  absence  of 
any  §  16(a)  examination.)  Section  16(b)  also  apparently 
authorizes  the  filing  of  a  commitment  petition  against  a  de- 
fendant who  has  never  been  found  incompetent  to  stand  trial, 
in  lieu  of  a  criminal  prosecution,  so  long  as  the  criminal 
charges  are  dismissed  if  the  defendant  is  committed.  Where 
her  client  faces  relatively  minor  criminal  charges,  and  would 
rather  risk  the  possible  small  penalty  for  conviction  (as  op- 
posed to  a  potential  six-month  commitment),  defense  counsel 
should  argue  that  an  election  by  the  Commonwealth  to  peti- 
tion for  commitment  in  this  instance  is  a  denial  of  her  client's 
right  to  a  speedy  trial  and  a  type  of  discrimination  based  on 
mental  handicap  in  contravention  of  Article  114  of  the  Massa- 
chusetts Constitution.  (In  any  event,  the  commitment  of  an 
untried  defendant  who  has  never  been  found  incompetent  to 
stand  trial  can  only  last  a  maximum  of  six  months.  Thereafter, 


17 


such  a  defendant  may  be  civilly,  but  not  'criminally*  commit- 
ted, and  cannot  be  prosecuted  for  the  original  criminal  of- 
fense.) If  the  commitment  petition  is  heard,  but  denied  on  the 
merits,  and  the  Commonwealth  then  attempts  to  criminally 
prosecute  the  defendant,  counsel  may  argue  that  her  client  is 
being  placed  in  jeopardy  twice  for  the  same  offense,  and  that 
his  right  to  a  speedy  trial  has  been  sufficiently  abridged  to 
warrant  dismissal  of  the  criminal  charges. 

The  requirements  for  a  §  16(b)  commitment  are  precisely 
the  same  as  those  applicable  to  civil  commitment  proceedings 
pursuant  to  §§  7  and  8.  (Due  to  an  apparent  clerical  oversight, 
§  16(b)  obligates  the  court  hearing  the  petition  to  make  the 
findings  required  by  §  8(c)  in  order  to  commit  the  defendant 
to  a  DMH  facility,  and  the  findings  required  by  §  8(d)  in  order 
to  commit  him  to  Bridgewater.  The  appropriate  require- 
ments for  these  commitments  actually  appear  in  §§  8(a)  and 
8(b),  respectively.)  The  defendant  cannot  be  committed  un- 
less the  court  finds  that  he  is  presently  mentally  ill,  dangerous 
to  himself  or  others,  and  that  no  less  restrictive  placement 
would  eliminate  the  likelihood  of  serious  harm.  These  find- 
ings can  only  be  made  after  a  full  adversarial  hearing  at  which 
the  defendant  is  represented  by  counsel  (court- appointed  if  the 
defendant  is  indigent).  Commonwealth  v.  Druken,  356  Mass. 
503,  254  N.E.2d  779  (1969);  Bolton  v.  Harris,  395  F.2d  at  650 
(D.C.  Cir.  1968);  cf.  Specht  v.  Patterson,  386  U.S.  605  (1967). 
The  Commonwealth,  as  it  does  in  civil  commitment  proceed- 
ings, has  the  burden  of  proving  each  and  every  element  of  the 
case,  beyond  a  reasonable  doubt,  including  that  the  defendant 
(regardless  of  the  recentness  or  seriousness  of  the  criminal  act 
charged)  is  presently  dangerous  to  himself  or  others.  In  addi- 
tion, the  Equal  Protection  Clause  would  appear  to  require 
that  criminal  defendants  facing  commitments  be  extended  the 
same  procedural  and  substantive  protections  that  respondents 
to  civil  commitment  petitions  enjoy.  Moreover,  this  is  true 
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when  the  'criminal*  commitment  petition  is  filed  before  con- 
viction, Jackson  v.  Indiana,  406  U.S.  715  (1972);  in  lieu  of  sen- 
tencing, Humphrey  v.  Cody,  405  U.S.  504  (1972);  or  after  a 
convicted  person  has  served  his  criminal  sentence,  Baxstrom  v. 
Herold,  383  U.S.  107  (1966).  (To  the  contrary,  see  Warren  v. 
Harvey,  632  F.2d  925  (1980);  Powell  v.  Florida,  579  F.2d  324 
(1978);  and  U.S.  v.  Ecker,  543  F.2d  178  (1976).) 

The  final  sentence  of  §  16(b)  purports  to  allow  the  indefi- 
nite detention  of  a  defendant  found  incompetent  to  stand  trial 
or  not  guilty  by  reason  of  mental  illness  in  a  jail,  house  of  cor- 
rection, DMH  facility,  or  Bridgewater  State  Hospital  until  the 
findings  required  for  his  commitment  are  made  or  it  is  deter- 
mined that  those  findings  cannot  be  made.  Counsel  should 
challenge  the  invocation  of  this  provision  as  violative  of  her 
client  s  right  to  a  speedy  trial  and  to  due  process  if  the  deten- 
tion is  for  more  than  a  brief  period.  Application  of  the  rele- 
vant civil  commitment  standard  would  require  the  court  to 
commence  a  hearing  of  the  §  16(b)  petition  within  fourteen 
days  of  its  receipt.  M.G.L.  c.  123,  §  7(c);  Hashimi  v.  Kahlil, 
Appellate  Division  Case  No.  332,  opinion  dated  June  1,  1982 
(Advisor,  August  1982). 

An  initial  §  16(b)  commitment  is  for  a  period  not  to  exceed 
six  months.  Any  re-commitment  petition  is  heard  by  the  court 
having  jurisdiction  of  the  DMH  facility  where  the  person  was 
originally  committed  or  Bridgewater  (as  opposed  to  the  court 
with  jurisdiction  of  the  criminal  case),  and  may  be  for  a  period 
not  to  exceed  one  year.  M.G.L.  c.  123,  §  16(c). 

Special  Provisions  Relative  to  Persons  Found 
Not  Competent  to  Stand  Trial:  §  27 

Section  17(b)  affords  defendants  who  have  been  found  in- 
competent to  stand  trial  an  opportunity  to  establish  their  inno- 
cence on  the  merits,  in  the  discretion  of  the  court.  Counsel 
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who  invoke  this  procedure  may  be  required  to  support  their  re- 
quest by  affidavit  or  other  evidence.  The  hearing,  if  granted, 
is  before  a  judge,  and  not  to  a  jury,  and  will  result  in  the  dis- 
missal of  the  criminal  charges  and  the  defendant's  release  if  the 
court  finds  a  lack  of  sufficient  evidence  to  support  a  convic- 
tion. The  statute  is  silent  as  regards  the  burden  of  proof.  If 
the  court  upholds  the  criminal  charge  or  indictment,  the  find- 
ing of  incompetence  to  stand  trial  remains,  and  the  defendant 
cannot  be  tried  unless  and  until  he  becomes  competent. 
Hence,  although  few  incompetent  defendants  avail  themselves 
of  it,  §  17(b)  would  appear  to  constitute  a  "no-lose"  proposi- 
tion. Likewise,  the  possibility  of  release  on  bail  or  personal 
recognizance  under  §  17(c)  for  incompetent  defendants  is  in- 
explicably under-utilized. 

Before  a  defendant  who  was  initially  committed  under 
§  16(b)  after  a  finding  of  incompetence  to  stand  trial  can  be 
re-committed,  a  finding  that  he  remains  incompetent  to  stand 
trial  must  be  made  as  a  threshold  matter.  M.G.L.  c.  123, 
§  16(c) .  A  person  found  incompetent  to  stand  trial  can  petition 
the  court  which  made  that  finding  for  a  competency  hearing  at 
any  time.  Additionally,  the  facility  to  which  an  incompetent 
defendant  has  been  committed  must  assess  his  competency  to 
stand  trial  each  time  he  is  the  subject  of  a  periodic  review.  The 
latter  must  occur  upon  admission,  once  during  the  first  three 
months  of  hospitalization,  again  during  the  second  three 
months  of  hospitalization,  and  annually  thereafter.  M.G.L. 
c.  123,  §  17(a),  104  Code  of  Massachusetts  Regulations  3.11. 
A  finding  that  the  defendant  has  become  competent  to  stand 
trial  will  result  in  his  return  to  the  custody  of  the  criminal 
court  to  stand  trial,  unless  the  defendant's  parole  eligibility 
date,*  as  computed  pursuant  to  §  16(f),  has  been  reached.  In 
the  latter  case,  the  criminal  charges  must  be  dismissed  and  the 
defendant  released. 
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The  Discharge  of  'Criminally  Committed*  Persons:  §  16(e) 

When  an  individual  is  civilly  committed  to  a  facility  or 
Bridgewater  pursuant  to  §§  7  and  8,  the  superintendent  may, 
in  his  sole  discretion,  discharge  the  patient  at  any  time.  When 
a  defendant  is  committed  under  §  16(b),  however,  the 
superintendent  cannot  unilaterally  release  him  without  prior 
notice  to  the  criminal  court  and  District  Attorney,  as  required 
by  §  16(e),  unless  the  provisions  of  §  16(f)  apply,  (see  discus- 
sion above).  Upon  receipt  of  such  a  notice,  the  District  Attor- 
ney has  thirty  days  to  file  a  petition  seeking  the  individual's 
further  commitment.  If  the  D.  A.  fails  to  file  within  the  statu- 
tory period,  the  patient  must,  presumably,  be  discharged. 
(Where  defense  counsel  learns  that  a  facility  intends  not  to 
petition  for  her  client's  re-commitment  at  the  expiration  of  his 
present  commitment  period,  she  should  encourage  the  super- 
intendent to  so  notify  the  D.A.  thirty  days  before  the  expira- 
tion date.  Then,  if  the  D.A.  fails  to  respond  with  a  commit- 
ment petition  of  his  own,  the  client  can  be  discharged  on  the 
expiration  date.  A  late  notice  or  no  notice  will  allow  the  D.A. 
to  delay  the  client's  release  for  thirty  days.) 

'Criminally'  committed  persons  may  be  restricted  by  the 
court  to  the  buildings  and  grounds  of  the  receiving  facility.  If 
imposed,  such  restrictions  may  be  removed  only  after  written 
notice  has  been  sent  to  the  committing  court.  The  court  has 
fourteen  days  after  receipt  of  this  notice  to  object,  in  writing, 
to  the  removal  of  the  restrictions.  The  statute  does  not  provide 
for  a  hearing  where  the  court  objects,  but  its  failure  to  object 
allows  the  superintendent  to  remove  the  restriction(s)  in  ques- 
tion. If  the  court  has  not  imposed  restrictions  in  the  first 
instance,  the  superintendent  may  extend  to  Criminally  com- 
mitted' patients  the  same  privileges  that  civil  patients  enjoy. 

Finally,  §  16(d)  provides  that  the  District  Attorney  for  the 
district  where  an  alleged  crime  or  crimes  occurred  must  be 
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notified  of  any  hearing  pertaining  to  the  person  alleged  to  have 
committed  the  crime  or  crimes  conducted  pursuant  to  §  16, 
and  of  any  commitment  hearing  conducted  for  such  person 
under  any  section  of  Chapter  123.  Although  §  16(f)  explicitly 
applies  only  to  defendants  found  incompetent  to  stand  trial, 
defense  counsel  may  argue  that  its  rationale  should  apply 
equally  to  those  acquitted  by  reason  of  mental  illness.  While 
there  are  no  pending  charges  against  an  insanity  acquittee  to 
be  dismissed,  the  continuing  jurisdiction  of  the  criminal  court 
over  his  case  (i.e. ,  requirement  of  notices  regarding  the  remov- 
al of  restrictions),  and  the  continuing  standing  of  the  D.A.  to 
be  heard  concerning  his  release  after  the  applicable  parole 
eligibility  date  seem  problematical. 

The  Hospitalization  and  Commitment  of  Mentally 
III  Prisoners:  §  18 

Pursuant  to  §  18,  the  person  in  charge  of  a  place  of  detention 
must  arrange  for  the  examination  of  any  prisoner  whom  he  has 
reason  to  believe  requires  psychiatric  hospitalization.  This  ex- 
amination must  be  done  by  a  "qualified"  physician  (c.f.  104 
Code  of  Massachusetts  Regulations  3.07) .  The  doctor  must  re- 
port the  results  of  his  examination,  together  with  an  opinion 
regarding  the  prisoners  need  for  hospitalization,  to  the  court 
having  jurisdiction  of  the  prisoner  s  criminal  case  (if  he  is 
awaiting  trial)  or  to  the  district  court  having  jurisdiction  of  the 
correctional  facility  (for  prisoners  already  sentenced  and  in- 
carcerated) .  Once  the  physician's  report  has  been  submitted, 
the  warden,  or  the  superintendent  of  a  DMH  facility  or 
Bridgewater,  may  petition  the  court  which  received  the  report 
for  the  prisoner's  commitment  to  a  DMH  facility  or  to  Bridge- 
water.  Since  psychiatric  commitment  represents  a  qualita- 
tively distinct  deprivation  of  his  liberty  (and  additional  so- 
matization) the  prisoner  is  entitled  to  a  full  hearing  with  attor- 
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ney  representation,  as  he  would  be  for  commitments  pursuant 
to  §§  7  and  8  or  §  16(b).  Initial  commitment,  if  ordered,  is  for 
six  months,  and  any  re-commitment  is  valid  for  one  year.  A 
special  provision  of  §  18(a)  allows  the  Commissioner  of  Cor- 
rections to  certify  the  need  for  —  and  to  effectuate  —  the  pris- 
oner s  retention  at  Bridgewater,  even  though  the  committing 
court  is  only  able  to  make  the  findings  authorizing  his  commit- 
ment to  a  DMH  facility. 

A  prisoner  who  remains  in  the  psychiatric  facility  on  his 
parole  eligibility  date  must  be  discharged  unless  he  applies  for 
voluntary  treatment  or  is  civilly  committed.  A  prisoner  who 
no  longer  needs  psychiatric  treatment  (in  the  opinion  of  the 
head  of  the  facility)  and  whose  parole  eligibility  date  has  not 
been  reached  must  be  returned  to  the  correctional  institution 
to  serve  the  balance  of  his  sentence. 
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